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Opi ni on by Seeherman, Admi nistrative Trademark Judge:

FTL Systens, Inc. has appealed fromthe final refusal
of the Trademark Exami ning Attorney to register THE BI LLI ON
GATE DESI GN SOLUTION as a trademark for “conputer software
for conpilation and sinulation of electronic and el ectro-

nl

nmechani cal desi gns. Regi strati on has been refused

pursuant to Section 2(e)(1) of the Trademark Act, 15 U S.C

! Application Serial No. 75/729,408, filed June 16, 1999, and
asserting a bona fide intention to use the mark in comerce.
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1052(e) (1), on the ground that applicant’s mark is nerely
descriptive of its identified goods.

Applicant and the Exam ning Attorney have filed appea
briefs. An oral hearing was not requested.

We affirmthe refusal.

A mark is nerely descriptive, and therefore prohibited
fromregistration by Section 2(e)(1) of the Trademark Act,
if it inmedi ately conveys know edge of a quality,
characteristic, function, ingredient, attribute or feature
of the goods or services with which it is used. See In re
Gyul ay, 820 F.2d 1216, 3 USP@d 1009 (Fed. Cr. 1987); In
re Venture Lendi ng Associ at es, 226 USPQ 285 (TTAB 1985).

The question of whether a termis nerely descriptive nust
be determned not in the abstract, but in relation to the
goods or services for which registration is sought, the
context in which the mark is used, and the significance
that the mark is likely to have, because of the manner in
which it is used, to the average purchaser as he encounters
goods bearing the mark in the marketplace. In re

Engi neering Systens Corp., 2 USPQ 1075 (TTAB 1986).

The exam nation history of this application has a
bearing on the Exam ning Attorney’s determ nation that the
mark is merely descriptive. In the first Ofice action the

Exam ning Attorney required a disclainer only of the words
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DESI GN SCOLUTI ON because they were found to be nerely
descriptive. Applicant was al so required to submt sanples
of pronotional material for its goods, and to explain

whet her “billion gate” has any significance in the trade.
In response to that action, applicant offered the required
di sclaimer, and explained that “GATE is a termin the

i ndustry used as a unit of nmeasure to describe the capacity
of an electronic or electro-mechanical system” Response
filed June 12, 2000. Wth that response applicant
submtted the requested materials, and it is on the basis

of those materials, as well as applicant’s information as

to the nmeaning of “gate,” that the Exami ning Attorney then

refused registration on the ground that the mark as a whol e
is nerely descriptive.

We thus turn to this material, as well as applicant’s
expl anation of its goods:

The purpose of the software is to

simul ate and predict the performance of
conpl ex electronic and el ectro-
mechani cal “designs” or systens.
Exanpl es of such electronic designs are
as diverse as aircraft and spacecraft
el ectroni cs, tel ephone sw tching
systens and nedi cal diagnostic

equi prent. Exanpl es of such el ectro-
mechani cal designs are flight controls
and engine controls. [In use, the
software creates a nodel of the
particul ar design, sinmulates its
operati on under the intended

ci rcunstances of its use and predicts
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its performance under those

ci rcunst ances. The advantage of the
goods is that they are able to simulate
and predict the perfornmance of a
particul ar design w thout having to
actually construct and operate the
design. Response filed June 28, 2001.

This explanation, as well as applicant’s disclainer of
the term DESI GN SOLUTI ON, clearly shows that DESIGN
SOLUTION is a nerely descriptive termfor applicant’s
goods.

The pronotional materials submtted by applicant
i nclude the follow ng statenents:

Subhead: Breakthrough in VHDL and VHDL-
AMS Si mul ati on Technol ogy

AurigaO, The Billion Gate Design

Sol ution

A technol ogy breakt hrough all ows
designers to conpile and sinulate VHDL
and VHDL- AMS designs from 10M t hrough 1
billion gate equivalents. FTL System s
Auri gaO divides conpilation and

simul ati on of VHDL and VHDL- AMS (anal og
and m xed signal) across shared nenory
mul ti processors and nassively parall el
systens with single processor or shared
menory nodes. This technol ogy

br eakt hr ough i ncreases desi gn
verification capacity at |east two
orders of magnitude relative to prior

si mul at ors.

Applicant’s press rel ease, June 11,
1998

Touted as The Billion Gate Design
Solution®, FTL's Aurigad offers
exceptional performance for devel opers
of large applications that run on
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mul ti pl e processor hardware designs,
such as jet aircraft, autonobiles and
process control systens. For these
types of systens, as the nunber and
conpl exity of processors increases SO
does the nunber of “gates,” which are
t he fundanental buil ding bl ocks of

m croel ectronic circuitry. Wen the
nunmber of gates nove into the one
billion region, FTL's Auriga perforns
in aclass by itself. Auriga excels at
handl i ng software designs that operate
har dware systens that are 100 tines
“larger” than conpeting sol utions.

Bef ore Auriga, conpilation tools were
pai nful | y i nadequate for designers
buil ding systens with 10 mllion gate
equi val ents or nore.

* k *
Bef ore Auriga, system designers had
three | ess effective options: sinulate
at several levels of detail, use large
and expensive hardware enul ati on
engi nes or use actual hardware
prototypes. All alternatives are stil
l[imted to about 20 mllion gate
equi val ent s.

The nost form dabl e chall enges facing
FTL designers were increasing gate
capacity exponentially, distributing
conpl ex conputing tasks anobng vari ous
processors and reduci ng network

| atency. FTL addressed these
chal | enges by desi gning EDA tools

i npl emented with advanced obj ect -
oriented technology to substantially
rai se gate capacity and increase
simul ati on speed.

Sun M crosystens, material on Large
Scal e Co- Desi gn of Hardwar e/ Sof t war e
Systens (according to the materi al,
appl i cant devel oped its software using
Sun technol ogy and equi pnent)
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I n anot her piece of pronotional literature, applicant
touts as a unique feature of its conpiler /sinulator
“Extended capacity for billion-gate equival ent designs.”

In view of this evidence, it is clear that BILLION
GATE identifies a characteristic of applicant’s software,
namely, the capacity of the software to handl e billion-gate
equi val ent designs. Further, when the terns BILLI ON GATE
and DESI GN SOLUTI ON are comnbi ned as THE BI LLI ON GATE DESI GN
SOLUTION, the resulting mark is nerely descriptive. The
rel evant purchasers for software for conpilation and
simul ati on of electronic and el ectro-nechani cal designs
woul d i mredi at el y understand, when the mark is used in
connection with these goods, that the software provides a
solution for consuners building software designs with one
billion gates.

Appl i cant argues that a potential purchaser woul d not
understand fromthe mark what the function of the software
is, noting that the word SOLUTI ON connotes either a liquid
m xture or the manner in which to resolve a problem
However, this argunent suggests that the mark shoul d be
viewed in the abstract and, as noted above, the question of
whether a termis nerely descriptive nmust be determned in
relation to the identified goods. Thus, the fact that the

i ndi vidual words in applicant’s mark may have ot her
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nmeani ngs i n other contexts does not affect our decision
herein.

Appl i cant al so argues that the mark cannot be nerely
descriptive because “conputer prograns for use in billion
gat e- equi val ent designs” would not be an acceptable
identification, but would be rejected as indefinite. At
the sane tine, applicant acknow edges that *extended
capacity for billion gate-equival ent designs” is an
appropriate “designation of the field of use of the goods.”
Whet her or not the identification suggested by applicant in
this argunent woul d be deened acceptable is beside the
point.? Applicant has pointed to no case |aw that requires,
in order for a mark to be found nmerely descriptive, that it
woul d be acceptable as an identification of goods. Wat is
relevant is applicant’s statenent that “billion gate-
equi val ent desi gns” describes the field of use of
applicant’s goods. This lends further support to our view
that consuners in this field would inmediately recogni ze
THE BI LLI ON GATE DESI GN SOLUTI ON as describing a feature of
the software.

Deci sion: The refusal of registration is affirned.

2 W nmake no comment on the acceptability of applicant’s

hypot hetical identification of goods. Such an identification was
never offered, and there has been no statenent by the Exam ning
Attorney as to its acceptability. Applicant’s entire argunment is
based on its own supposition.



